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REPLY

BellSouth Corporation and BellSouth Telecommunications,
Inc. ("BellSouth") hereby submit reply comments in the
above-captioned proceeding.’ BellSouth maintains its view
that certain proposals to streamline the adjudication of
formal complaints would subordinate fair and well-reasoned
decisionmaking to the goal of expedience. These proposals
must be rejected. Likewise, the Commission should not
entertain suggestions to expand the scope of self-executing
discovery or to adopt a disciplinary mechanism analogous to
Rule 11.

DISCUSSION

In initial comments BellSouth opposed the NPRM proposal
which would shorten defendant’s time to file an answer from
30 days to 20 days after service. Many parties have

observed that this modification would severely constrain

t Amendment of Rules Governing Procedures to Be

Followed When Formal Complaints Are Filed Against Common
Carriers, CC Docket No. 92-26, i

Rulemaking, 7 FCC Rcd 2042 (1992), (hereinafter "NPRM").
Over twenty parties, including BellSouth, filed initial

comments on April 21, 1992.
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defendant’s ability to investigate factual claims and
prepare a reasonable defense’; no party has identified a
countervailing benefit. Accordingly, the Commission should
reject this proposal. For analogous reasons, the Commission
should also retain the current 30-day period now accorded
litigants to file interrogatory answers and respond to
document production.

BellSouth does not object to a bifurcated complaint
proceeding wherein the issue of damages is addressed
separately and subsequent to a determination of liability.
Indeed, current rules will accommodate this approach, which
the Commission has employed on at least one occasion to
BellSouth’s knowledge.3 BellSouth continues, however, to
believe that the bifurcation of discovery is procedurally
unworkable, would generate numerous collateral disputes and
should not be adopted.*

Several parties echo BellSouth’s concern regarding the

proposal to issue oral rulings on discovery and other

z E.g,, FCBA, pp. 3-4; NYNEX, pp. 2-3.

: See Western Union Telegraph Co. v. Southern Bell
Tel. & Tel. Co. and South Central Bell Tel. Co., E-87-47 and
E-87-53.

4 Accord, GTE, p. 5. At least one party would
prohibit any discovery until the Commission has ruled on
outstanding motions to dismiss. NYNEX, p. 7. Whether or
not this recommendation is adopted, it is clear that the
goals of administrative economy and prompt adjudication of
complaints will be much advanced simply by rendering an
early decision on such dispositive motions.
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interlocutory matters.” BellSouth remains persuaded that
codified provisions governing the delegation of authority,
which are not addressed in the current rulemaking, do not
permit assignment of Fhis responsibility to Commission
staff.® Further, BellSouth believes that the use of oral
rulings effective upon issuance would be inconsistent with
regulations pertaining to public notice and Commission
review of interlocutory decisions. This ill-conceived
proposal would undermine fundamental due process rights of
the litigants and ultimately impede rather than promote
streamlined complaint resolution.

The NPRM has also proposed to eliminate objections to
discovery predicated upon lack of relevance and to treat
such objections as an admission of allegations contained in
the discovery request. BellSouth and virtually every other

filing party has opposed this suggestion, which suffers from

5 "...USWC has a strong bias against oral orders.

Oral orders do not provide a proper record and invariably
lead to disputes as to what was actually ordered if not
promptly memorialized." USWC, p. 4. "...[V]erbal rulings
without a Court reporter will be subject to interpretation
and memory lapses of one or both parties." Allnet,
Attachment A, p. xiv.

s Ameritech proposes that complaints raising issues
of fact be referred to an ALJ for supervision of discovery
and adjudication. Ameritech, pp. 7-8. BellSouth does not
oppose this suggestion, which Ameritech rightly notes is
consistent with APA requirements; however, in BellSouth’s
experience, virtually all formal complaints present some
factual issues and would therefore require ALJ referral
under the suggested standard.



serious constitutional and procedural infirmity.7 BellSouth
urges the Commission to be guided by these concerns and thus
adopt no change which would curtail the availability of
relevance objections.

Finally, a few parties advocate changes in the
Commission’s rules which were not contemplated in the NPRM
and which BellSouth opposes on the merits. These include
proposals to expand the scope of self-executing discovery®
and to adopt a disciplinary mechanism analogous to the
federal courts’ Rule 11.° As to the former, the present
rules reflect a careful balancing of the need to compile a
full decisional record and the advantage of preserving a
simpler, more streamlined administrative process. To
increase the general availability of discovery mechanisms
beyond what is now permitted will obviously add to the
complexity of complaint proceedings and likely delay
resolution. Further, it cannot be assumed that more
permissive rules will enhance the fairness of proceedings or
the quality of decisions; abusive discovery tactics may
even produce the opposite result. Expanded discovery
through document production, depositions, etc., is currently

available to any litigant upon a showing of special

See Pacific Companies, p. 5; MCI, pp. 20-22;
AT&T, pp. 5-7; GTE, pp. 3-4.

NATA, pp. 6-8.
United Video et al., pp. 16-18.
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circumstances. No party has demonstrated that more is
needed or desirable.

The proposal to adopt a "Rule 11" applicable to Section
208 complaints is not well advised. The Commission already
possesses inherent power to insure the integrity of its
proceedings and to discipline parties and their counsel who
engage in abusive litigation tactics.!® No other rules are
necessary. Further, the Commission should be wary of
adopting any measure which has produced the confusion and
inconsistencies attributable to Rule 11 or generated a

comparable level of litigation.'!

'  see, e,g9., 47 C.F.R. Section 1.17 (Truthful
written statements and responses to Commission inquiries and
correspondence); 47 C.F.R. Section 1.24 (Censure,
suspension, or disbarment of attorneys).

11 "Rule 11 is aimed partly at relieving federal
courts of the burden of processing unnecessary, frivolous
claims. Some commentators note that the Rule has generated
enough ancillary litigation over the applicability of
sanctions (so-called ’'satellite litigation’) to undercut the
goal of reducing the courts’ workload." Alan E. Untereiner,

, 97 Yale L.J. 901,
901 n.7 (1988). See also Note, i H
Developing Standards for Rule 11 Sanctions, 100 Harv. L.
Rev. 630 (1987).



CONCLUSION
In light of the forego{ng considerations, BaellSouth

urges the cOnnicsion.to adopt rules for the processing and
adjudication of formal complaints which are consistent with
this reply and the initial comments of BellSouth, filed
April 21, 1992.

Respectfully submitted,

BELLSOUTH CORPORATION

BELLSOUTH TELECOMMUNICATIONS, INC.

Byt

William B: Bart
Richard M, Sba#ttta
Relen A. Shockey

Their Attorneys
‘1155 Peachtree Street, N.B.
- Suite 1800
Atlanta, Georgia 30367-6000

May 11, 1992



CERTIFICATE OF SERVICE

1, BELINDA L. KAUPIN, hereby certify that copies of the
foregoing document were served by mailing true copies by
First Class, United States mail, postage prepaid to the
persons listed on the attached service list.

This the 11th day of May, 1992.

Blindo,  Vevy o

BELINDA L. MAUPIN




Ameritech Operating Companies
Floyd S. Keene

Barbara J. Kern

2000 West Ameritech Center Dr.
Room 4H88

Hoffman Estates, IL 60196

Southwestern Bell Telephone Co.
Durward D. Dupre

Richard C. Hartgrove

J. Paul Walters

1010 Pine Street, Room 2114

St. Louis, MO 63101

Pacific Telesis

James P. Tuthill

Nancy C. Woolf

140 New Montgomery St.
Room 1523

San Francisco, CA 94105

NYNEX

Patrick A. Lee

Edward E. Niehoff

120 Bloomingdale Road
Wwhite Plains, NY 10605

United video, Inc.

Robert L. James

John D. Seiver

Susan Whelan Westfall
Code, Raywid & Braverman
Suite 200

1919 Pennsylvania Ave., NW
Washington, DC 20006

Southern Satellite Systems and
Netlink USA

Robert L. Hoegle

Timothy J. Fitzgibbon

Carter, Ledyard & Milburn
Suite 870

1350 I Street, N.W.
Washington, DC 20005

Eastern Microwave, Inc.
David J. Wittenstein
Dow, Lohnes & Albertson
Suite 500

1255 - 23rd Street, N.W.
Washington, DC 20037

MCI Telecommunications Corp.
Frank W. Krogh

Donald J. Elardo

1801 Pennsylvania Ave., NW
washington, DC 20006

Bell Atlantic

Michael D. Lowe

J. Manning Lee

1710 H Street, N.W.
Washington, DC 20006

U S West Communications
Lawrence E, Sarjeant
Anna Lim

1020 19th Street, NW
Suite 700

Washington, DC 20036



Central Telephone Company
Carol F. Sulkes

Vice President - Regulatory Policy

8745 Higgins Road
Chicago, IL 60631

AT&T

Francine J. Berry

Mark C. Rosenblum

Room 324401

295 North Maple Avenue
Basking Ridge, NJ 07920

GTE Service Corporation
Gail L. Polivy

1850 M Street, N.W.
Suite 1200

Washington, DC 20036

Public Service Commission of the
District of Columbia

Daryl L. Avery

Peter G. Wolfe

Brenda K. Pennington

450 Fifth Street, N.W.
Washington, DC 20001

Williams Telecommunications Group
Lisa E. Manning

Suite 3600

P. 0. Box 2400

One Williams Center

Tulsa, OK 74102

Michael J. Hirrel

Suite 200-E

1300 New York Avenue, N.W.
washington, DC 20005

Federal Communications Bar AssocC.
John D. Lane, President

1150 Connecticut Avenue
Washington, DC 20036

North American Telecommunications
Association

Albert H. Kramer

Helen M. Hall

Keck, Mahin & Cate

1201 New York Avenue, NW

Penthouse Suite

wWashington, DC 20005

Allnet Communication Services
Roy L. Morris

Deputy General Counsel

1990 M Street, NW

Suite 500

Washington, DC 20036

Sprint Communications Company LP
Leon M. Kestenbaum

Phyllis A. Whitten

1850 M Street, N.W.

11th Floor

washington, DC 20036



Continental Mobile Telephone
Company, Inc.

Jerome K. Blask

Daniel E. Smith

Gurman, Kurtis, Blask &
Freedman, Chartered

1400 16th Street, NW

Suite 500

Washington, DC 20036



